Council Meeting 4 June 2019 Mosman Council

EP/21 Low Rise Medium Density Housing Code

Responsible Officer: Manager Urban Planning

Executive Summary

Mosman’s temporary deferral from the Medium Density Code of the Codes SEPP will cease on

1 July 2019 unless a change to the legislation is made prior to this date. As it is now, the Code will
apply to 1,700 lots in Mosman allowing dual occupancies, manor houses and multi-dwelling
housing (terraces) to be approved as complying development subject to State-wide planning
controls. The Code will override Council’s local planning controls and community engagement
processes, resulting in poor planning outcomes for Mosman. Council's request for permanent
exemption from the Code has been with the NSW Government for over eight months, and this
matter remains outstanding.

Officer’s Recommendation

The Manager Urban Planning recommends that Council write to the Minister for Planning and
Public Spaces and the Local Member to reiterate Council’s request for Mosman’s permanent
exemption from the Medium Density Code of the Codes SEPP.

Background

In July 2018, Mosman was granted a 12-month deferral from the Low-Rise Medium Density
Housing Code (the Medium Density Code) of State Environmental Planning Policy (Exempt and
Complying Development Codes) 2008 (the Codes SEPP) along with 46 other local government
areas in NSW. The deferral ceases to have effect on 1 July 2019.

The Medium Density Code was introduced by the NSW Government to address a perceived policy
gap in the development of some medium density housing types, referred to as ‘the missing middle’.
The Code allows one and two storey dual occupancies, manor houses and multi-dwelling housing
(terraces) to be constructed on certain land as complying development subject to meeting State-
wide controls. Such development can be approved within 20 days by an accredited private certifier,
with no genuine community consultation, bypassing councils and the development application
process.

Council resolved to seek permanent exemption from the Medium Density Code at its meeting on
4 September 2018. Council staff subsequently wrote to the NSW Department of Planning and
Environment (the Department) seeking permanent exclusion from the Code for the following
reasons:

1. The Medium Density Code would have an adverse impact within Mosman’s established
neighbourhoods as development built under the Code would:

a) Not meet the high standards set under Mosman Local Environmental Plan 2012 (MLEP
2012) and Residential Development Control Plan (RDCP) regarding building bulk and
scale, landscaped area, tree preservation, scenic protection, view sharing and heritage;

b) Be considerably lacking in on-site car parking; and

c) Give no consideration to the local character of areas established by Council and the
community.
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2. The Medium Density Code would not make any additional contribution to housing supply,
diversity or choice in Mosman beyond what is currently facilitated under MLEP 2012, as all land
uses facilitated under the Code are already permitted with consent in Mosman’s R3 Medium
Density Residential Zone. Over 65% of Mosman'’s current housing stock is medium and high-
density dwellings (compared with 44% in Greater Sydney).

3. Medium density housing should not be approved through private certification given the
fundamental problems with this process and the complexity of assessing such development,
particularly as infill development in established urban neighbourhoods.

4. Imposition of the Medium Density Code by the NSW Government has no regard for the
considerable strategic planning work being undertaken currently by councils for their
communities including the preparation of local housing strategies, local strategic planning
statements and community participation plans.

Despite writing to the Department over eight months ago seeking permanent exemption from the
Medium Density Code, this matter remains outstanding. The Department’s most recent advice on
9 May 2019 is that the new Minister for Planning and Public Spaces is “actively considering”
Council’s request.

Current Position

Unless legislation is introduced before 1 July 2019 to permanently exclude Mosman from the
Medium Density Code, or to extend the temporary deferral or amend the legislation in some other
way, the Code will apply to land in Mosman from this date in the following manner.

From 1 July 2019, the Medium Density Code will apply to 1,018 lots in Mosman that are:

e Zoned R3 Medium Density Residential under MLEP 2012, and
¢ Not excluded under clause 1.19(1), (2) or (3A) of the Codes SEPP, that is, not:

a heritage item or a draft heritage item,

within a heritage conservation area,

affected by acid sulphate soils,

within a foreshore area (that is, subject to a foreshore building line),

environmentally sensitive land (that is, littoral rainforest or within 100m of such land), or
within Mosman’s Scenic Protection Area.

O O O O O O

An additional 682 lots will be affected from 30 November 2021 when the temporary exclusion from
land within Mosman’s Scenic Protection Area ceases to apply (clause 1.19(3)). This would bring
the total number of lots affected to 1,700. A Map identifying land in Mosman that would be subject
to the Code is included as an attachment to this report.

Dual occupancies, manor houses and multi-dwelling housing (terraces) could then be approved by
an accredited private certifier on such land within 20 days, with no regard to MLEP 2012 or RDCP,
and no consultation with neighbouring property owners.

Relationship with MOSPLAN

Strategic Direction 6 - Well Designed, Liveable and Accessible Places.

Comment

Council’s long-established residential strategy supports facilitating a diversity of housing types to
provide choice and meet community needs. The types of housing that would be facilitated under
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the Medium Density Code have been permitted with consent in Mosman for decades and are
evident throughout Mosman’s R3 zoned land.

Medium density housing in Mosman is currently subject to local planning controls within MLEP
2012 and RDCP that have been refined over time, by Council in consultation with the Mosman
community, to ensure development is of good design, maintains resident amenity and fits well
within Mosman’s established neighbourhoods. The Medium Density Code would have no regard
for this, instead facilitating development that has:

Greater building bulk and scale,

Significantly less landscaped area and poorer tree preservation,

Reduced on-site car parking, and

No consideration of view sharing, scenic protection, heritage streetscapes or local character.

The impact this would have in Mosman would be detrimental. The NSW Government’s one-size-
fits-all approach does not account for Mosman’s varied topography, landscape amenity, scenic
protection areas or established character. Most medium density developments in Mosman are
designed by architects to a high design quality standard — a standard that would be eroded under
the Medium Density Code. (Refer to the detailed summary of the Code and comparison with
Mosman’s planning controls reported to the Council Meeting of 5 June 2018).

Mosman is an established urban area with over 65% of its housing stock as medium and high-
density dwellings. Council continues to approve additional medium density dwellings within the R3
and B1, B2 and B6 (business) zones through the development application process at a rate
achieving targets set by the Greater Sydney Commission. The only ‘benefit’ of the Medium Density
Code would seem to be faster approval times; however, the short-term gain of faster processing of
applications may result in a legacy of poor built form, representing a lack of strategic planning and
misplaced priorities.

All councils across NSW are currently undertaking substantial strategic planning work as required
by the NSW Government, including the preparation of local strategic planning statements and local
housing strategies, due to be completed by 2020-2021. The preparation of these plans requires
long-term vision for planning over the next 20 years in consultation with local communities, in
addition to considerable resources being directed to this work. The imposition of the Medium
Density Code would undermine this work.

Whilst Council's focus is to achieve permanent exemption from the Medium Density Code, given
the looming deadline Council staff have also written to the Department seeking an extension to the
current temporary deferral due to cease on 1 July 2019. This would provide further time in which
Council would seek to again meet with Departmental staff to discuss Council's request and provide
any additional information in support of this request. It is noted that the City of Ryde has been
granted a longer deferral period until 1 July 2020 (clause 3B.63) and Council is seeking a similar
extension at the very least.

Recommended Action

That Council write to the Minister for Planning and Public Spaces to reiterate Council’s request for
Mosman’s permanent exemption from the Medium Density Code of the Codes SEPP.

Recommendation endorsed by Director Environment and Planning.
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Attachments

1. Map - Land in Mosman affected by the Medium Density Code [EP/21.1]
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